WILDLIFE CENTER OF SILICON VALLEY

a

May 23, 2005 | REGZIVED

Felix Reliford, Principal Housing Planner
City of Milpitas . : HMD = TTINN
455 East Calaveras Blvd. ' ' .
Milpitas, California 95035

Dear Felix,

Thank you for allowing me the opportunity to present to city council last month. I
appreciate the time council gave and the potential audience through your local television.
station. I hope we reached into many households.

I’ve enclosed a copy of the spring edition of our Tracks newsletter. Init you'll find a
summary of our 2004 calendar year. From impound numbers to outreach efforts you'll
see we’ve broken records from the past 13 years with more animals being treated and
more humans being taught the importance of co-existence with our valley’s wildlife.

Milpitas’s diverse habitat offers food, water and shelter for many native and non-native
mammals and birds. With the aide of your citizens nearly 200 found their way to the
WCSV for care of illness, injury or were just to young to live on their own. Release
rates also improved last year and many animals were returned back into Milpitas.

Without the center these animals would have certainly died, without your funding we
would not be able to offer these services. Your council and city managers continue to
make wise choices by protecting city revenue and leveraging off our volunteer based
non-profit for important animals services. We remain grateful for your support and the
relationship we’ve enjoyed for the past six years.

‘T hope you find the enclosed interesting, and always welcome your thoughts and
questions.

Sincerely,
/ot

rudi Burney
Director of City Relations
(408) 343-2095
tab(01 @sbcglobal.net

ce: City Council

3027 PENITENCIA CREEK ROAD ¢ SAN JOSE o CALIFORNIA 95132 * 408.929.WILD



May 2, 2005

Felix Reliford, Principal Housing Planner
City of Milpitas

455 E. Calaveras Bivd.

Milpitas, California 95035

Dear Felix,

Since 1993 the Wildlife Center of Silicon Valley (W.C.S.V) has cared for nearly 2,000 sick
injured and orphaned wild animals from the City of Milpitas. As the only wildlife center of its
kind in our valley, we receive thousands of phone calls each year and readily aid Milpitas
residents with wildlife concerns. In addition we offer educational programs to Milpitas schools
and community organizations. These programs focus on co-existence with our precious wildlife,
the importance that each species plays in our ecosystem, and ways to resolve wildlife challenges.

Our city contracts represent just 17% of the money we raise annually. The Wildlife center must
acquire another 73% via grants, memberships and fundraising venues. Confracts provide a
foundation and are vital to the financial solvency of our organization. Since 1999 we have held a
contract with Milpitas, these funds have helped pay for operational costs which are difficuit to
acquire via grants.

The city has been wise to leverage off our volunteer-base, non-profit and realizes a great savings
utilizing WCSV vs. city staff resources to do what we do. Recognizing the economic challenges
of our region and as presented to council in March of this year we have not increased our contract
fees for next year and have proposed creative ways in which to keep them at a minimum. They
remain an average of $32.00 per animal cared for at the center for a contract total of $6336.

Please let me know if you need further infotmation from me to initiate our 2005-06 contract at
this same value. - '

WCSV is grateful that Milpitas has recognized the importance of the work we do, I am further
grateful for the collaboration of our literature and solutions on your website and look forward to

our continued relationship. , _ :
Singerely,

Trudi Burney

Director of City Relations

13210 Via Madronag Drive

Milpitas

Cc: Mayor Esteves

3027 PENITENCIA CREEK ROAD = SAN JOSE e CALIRORNIA 95132 * 408.929.WILD



PROJECT NAME: ' CITY COUNCIL APPROVAL

PROJECTNO..___- | | DATE:

NATURE OF SERVICE:
Care and Treatment of Wildlife Animals by the Wildiife Center of Silicon Valley

CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF MILPITAS AND
WILDLIFE CENTER OF SILICON VALLEY

THIS AGREEMENT for consulting. services is made by and between the City of Milpitas
(“City”) and Wildlife Center of Silicon Valley (‘Consuiltant’} as of July 1, 2005.

AGREEMENT

Section 1. SERVICES. Subject to the terms and conditions set-forth in this Agreement,
Consultant shall provide to City the services described in the Scope of Work attached as Exhibit A
at the time and place and in the manner specified therein. In the event of a confiict inor
inconsistency between the terms of this Agreement and Exhibit A, the Agreement shall prevail.

14 Term of Services. The term of this Agreement shall begin on the date first noted
- above and shall end on June 30, 2008, the date of completion specified in Exhibit
A, and Consultant shall complete all the work described in Exhibit A prior to that
date, unless the term of the Agreement is otherwise terminated or extended, as
provided for in Section 8.  The time provided to Consultant to complete the
services required by this Agreement shall not affect the City's right to terminate the
Agreement, as provided for in Section 8. '

1.2 Standard of Performance. Consultant shall perform all services required
- pursuant to this Agreement in the manner and according to the standards
observed by a competent practitioner of the profession in which Consultant is
engaged in the geographical area in which Consultant practices its'profession.
Consultant shall prepare all work products required by this Agreement in a
substantial, first-class manner and shall conform to the standards of quality
normally observed by a person practicing in Consultant's profession.

1.3 Assignment of Personnel. Consultant shall assign only competent personnel to
* perform services pursuant to this Agreement. Exhibit A shall name any specific
personnel who shall be performing services. In the event that City, in its sole
discretion, at any time during the term of this Agreement, desires the reassignment
of any such persons, Consultant shall, immediately upon receiving notice from City
of such desire of City, reassign such person or persons.

1.4  Time. Consultant shall devote such time to the performance of services pursuant -
to this Agreement as may be reasonably necessary to meet the standard of
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performance provided in Section 1.1 above and to complete Consultant's
obligations hereunder. '

Section 2. COMPENSATION. City hereby agrees to pay Consultant a guaranteed maximum
price not to exceed $6,336 for all services to be performed and reimbursable costs incurred under
this Agreement. City shall pay Consultant for services rendered pursuant to this Agreement at the
time and in the manner set forth herein. The payments specified below shall be the only payments
from City to Consultant for services rendered pursuant to this Agreement. Consultant shall submit
all invoices to City in the manner specified herein. Except as specifically authorized by City,
Consultant shall not bill City for duplicate services performed by more than one person.

Consultant and City acknowledge and agree that compensation paid by City to Consultant under
this Agreement is based upon Consultant's estimated costs of providing the services required
hereunder, including salaries and benefits of employees and subconiractors of Consultant. Hourly
rates for personnel performing services shall be as shown in Exhibit B. Consaquently, the parties

 further agree that compensation hereunder is intended to inciude the costs of contributions to any
pensions andfor annuities to which Consuitant and its employees, agents, and subcontractors may
be eligible. City therefore has no.responsibifity for such contributions beyond compensation

' required under this Agreement. - e

21 Invoices. Consultant shall submit invoices, not more often than once a month
during the term of this Agreement, based on.the cost for services performed and
reimbursable costs incurred during the billing period. Invoices shall contain the
following information: - '

.= Serial identification of bills;
* The beginning and ending dates of the billing period;
= A Task Summary containing the original contract amount, the amount of
prior billings, the total due this pericd, the balance available under the
Agreement, and the percentage of completion, if applicable;

-w At City's option, for each work item in each task, a copy of the applicable
time entries or time sheets shall be submitted showing the name of the -
person doing the work, the hours spent by each person, a hrief description
of the work, and each reimbursable expenss; _

= The total number of hours.of work performed under the Agreement by
Consultant and each employee, agent, and subcontractor of Consultant

- performing services hereunder, as well as a separate notice when the

total number of hours of work by Consultant and any individual employse,
agent, or subcontractor of Consultant reaches or exceeds 800 hours,
which shall include an estimate of the time necessary to complete the
work described in Exhibit A; | '

*  The Consultant's signature.

22 Monthly Payment, City shall make monthly payments, based on invoices
received, for services satisfactorily performed, and for authorized reimbursable
costs incurred. City shall have thirty (30) days from the receipt of an invoice that
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2.3

2.4

2.5

2.6

2.7 -

Section 3.

complies with all of the requirements above and is otherwise acceptable to the Gity
to pay Consultant. In the event that an invoice is not acceptable to the City, said
invoice shall be returned fo Consultant within thirty (30) days of the City's receipt
of the invoice with a detailed explanation of the deficiency. City’s obligation-to pay
a returned invoice shall not arise earlier than thirty (30) days after resubmission of
the corrected invoice. : '

Total Payment. City shall pay for the setvices to be rendered by Consultant
pursuant to this Agreement. City shall not pay any additional sum for any expense
or cost whatsoever incurred by Consultant in rendering services pursuant to this
Agresment. City shall make no payment for any extra, further, or additional
service pursuant o this Agreement.

In no event shall Consultant submit any Invoice for an amount in excess of the
maximum amount of compensation provided above efther for a task or for the
entire Agreement, unless the Agreement is modified prior o the submission of
such an invoice by a properly executed change order or amendment. In the event
that Consultant identifies additional work outside the scope of services specified in

Exhibit A that may be required to complete.the work required under this

Agreement, Consultant shall immediately notify the City and shall provide a written
not-to-exceed price for performing this additional work. -

Hourly Fees. Fees for'work performed by Consultant on an hourly basis shall not
exceed the amounts shown on Exhibit B. : -

Payment of Taxes. Consultant is solely responsible for the payment of

~employment taxes incurred under this Agreement and any other applicable federal -

or state taxes.

Payment upon Termination. In the event that the City or Consultant terminates
this Agreement pursuant to Section 8, the City shall compensate the Consultant -
for all outstanding costs and reimbursable expenses incurred for work satistactorily
completed as of the date of written notice of termination. Consultant shall maintain
adequate logs and fimesheets in order to verify costs incurred to that date. The
City shall have no obligation to compensate Consuitant for work not verified by

 logs or timesheets.

Authorization to Perform Services. The Consulta‘ht is not authorized to perform

any setvices or incur any costs whatsoever under the terms of this Agreement until
receipt of a written Notice to Proceed from the City. .

FACILITIES AND EQUIPMENT. Exceptas set forth herein, Consultant shall, at

its sole cost and expense, provide all facilities and equipment that may be necessary fo perform
the services required by this Agreement. City shalt make available to Consultant only the facilities
and equipment listed in this section, and only under the terms and conditions set forth herein.

Consulting Services Agreement between _ June 21, 2005
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City shall furnish physical facflities such as desks, filing cabinets, and conference space, as may be
reasonably necessary for Consultant's use while consulting with City employees and reviewing
records and the information in possession of the City. The location, quantity, and time of furnishing
those facilities shall be in the sole discretion of City. In no event shall City be obligated to furnish
any facility that may involve incurring any direct expenss, including but not limited to computer,
cellular telephone, iong-distance telephone, or other communication charges, vehicles, and
reproduction facilities.

-

If the performance of the work specified in Exhibit A requires destructive testing or other work
within the City's public right-of-way, Consultant, or Consultant's subconsultant shall obtain an
encroachment permit from the City.

Section 4. INSURANCE REQUIREMENTS. Before beginning any work under this
Agreement, Consultant shall procure "occurrence coverage" insurance against claims for injuries to
persons or damages to property that may arise from or in connection with the performance of the
work hereunder by the Consuitant and its agents, representatives, employees, and subcontractors.
‘Consultant shall provide proof satisfactory to City of such insurance that miests the requirements of
this section and under forms of insurance satisfactory in all respects to the City. Consultant shall
maintain the insurance policies required by this section throughout the term of this Agreement and
shall produce said policies to the City upon demand. The cost of such insurance shall be included
in the Consultant's price. Consuliant shalf not aflow any subconiractor to commence work on any -
subcontract until Consultant has obtained all insurance required herein for the subcontractor(s) and
provided evidence thereof to City. Verification of the required insurance shall be submitted and
made part of this Agreement prior to execution.

41  Workers’ Compensation. Consultant shall, at lts sole cost and expense,
maintain Statutory Workers' Compensation Insurance and Employer's Liability
[nsurance for any and all persons employed directly or indirectly by Consultant.
The Statutory Workers' Compensation Insurancé and Employer's Liability
Insurance shall be provided with limits of not less than ONE MILLION DOLLARS
($1,000,000.00) per accident. In the alternative, Consultant may rely on a self-
insurance program to meet those requirements, but only i the program of selt-

~ insurance complies fully with the provisions of the California Labor Code.
Determination of whether a self-insurance program meets the standards of the
Labor Code shall be solely in the discration of the City Attorney. The insurer, if
insurance is provided, or the Consultant, if a program of self-insurance is provided,
shall waive all rights of subrogation against the City and its officers, officials,
employees, and volunteers for loss arising from work petformed under this

- Agreement,

An endorse_meht shall state that coverage shall not be suspended, voided,
canceled by either party, reduced in coverage or in fimits, except after thirty (30}

~ days' prior written notice by certified mail, return receipt requested, has been given
to the City.
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4.2 Commercial General and Automobile Liability Insurance.

421 General requirements. Consultant, at its own cost and expense, shall
maintain commercial general and automobile liability insurance for the
term of this Agresment in an amount not less than ONE MILLION
DOLLARS ($1,000,000.00) per occurrence, combined single limit
coverage for risks associated with the work contempiated by this
Agresment. if a Commercial General Liability insurance or an Automobile
Liability form or other form with a general aggregate limit is used, either
the general aggregate limit shall apply separately to the work to be

~ performed under this Agreement or the general aggregate fimit shall be at
least twice the required occurrence fimit. Such coverage shall include but
shall not be limited to, protection against claims arising from bodily and
personal injury, including death resulting therefrom, and damage to
property resulting from activities contemplated under this Agreement,
including the use of owned and non-owned automobiles. '

422 Minimum scope of coverage. Commercial general coverage shall be at
least as broad as Insurance Services Office Commercial Generat Liability
occurrence form CG 0001 {ed. 11/88) or Insurance Services Office form
number GL 0002 {ed. 1/73) covering comprehensive General Liability and
Insurance Services Office form number GL 0404 covering Broad Form
Comprehensive General Liability. Automobile coverage shall be at least
as broad as Insurance Services Office Automobile Liability form CA 0001
{ed. 12/90) Code 1 (“any auto”). No endorsement shall be attached
fimiting the coverage. - '

423 Additional reguirenhents. Each of the following shall be included in the
insurance coverage or added as an endorsement to the policy:

a. City and its officers, employses, agents, contractors, consultants,
and volunteers shall be covered as insureds with respect to each
of the followirg: liability arising out of activities- performed by or on
behalf of Consultant, including the insured's general supervision

" of Consuttant; products and completed operations of Consultant;
premises owned, occupied, or used by Consuitant; and
automobiles owned, leased, or used by the Consuitant. The
coverage shall contain no special limitations on the scope of
protection afforded to City or its officers, employees, agents,
contractors, consultants, or volunteers.

b. The insurance shall cover on an occurrence or an accident bass,
and not on a claims-made basis.

- Consulting Services Agreement between - June 21, 2005
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An endorsement must state that coverage is primary insurance
with respect to the City and its officers, officials, employees,
contractors, consultants, and volunteers, and that no insurance or
self-insurance maintained by the City shall be called upon to '
contribute to a loss under the coverage.

Any failure of CONSULTANT to comply with reporting provisions
of the policy shall not affect coverage provided to CITY and its
officers, employees, agents, and volunteers.

An endorsement shall state that coverage shall not be
suspended, voided, or canceled by either party, reduced in
coverage or in limits, except after thirty (30) days’ prior written
notice by certified. mall return receipt requested, has been gwen
to the City.

43  Professional Liability Insurance. If Consultant shall be performing licensed

professional services, Consultant shall maintain for the petiod covered by this

Agreement professiona! liability insurance for licensed professionals performing
“work pursuant to this Agreement in an amount not less than ONE MILLION

DOLLARS {$1,000,000) covering the Iicensed professionals’ errors and omissions.

43.1

4.3.2

433

4,34

Any deductible or self insured retention shall not.exceed $1 50,000 per

claim.

Iz

An endorsement shall state that coverage shall not be suspended, voided,

- canceled by either parly, reduced in coverage or in limits, except after

thirty (30) days' prior written notice by certified mail, return receipt
requested, has been given to the City.

The policy must contain a cross liability clause.

The following provisions shall apply if the professional liability coverages
are written on a claims-made form:

a.

The retroactive date of the policy must be shown and must be
before the date of the Agreement.

insurance must be maintained and evidence of insurance must be
provided for at least three years after completion of the
Agreement or the work, unless waived in writing by the City.

if coverage is canceled or nof renewed and it is not‘replaced with
another claims-made policy form with a retroactive date that

. precedes the date of this Agreement, Consultant must provide

extended reporting coverage for a minimum of five years after
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completion of the Agreement or the work, The City shall have the
right 1o exercise, at the Consultant’s sole cost and expense, any
extended reporting provisions of the policy, if the Consultant
cancels or does not renew the coverage. :

d. A copy of the claim reporting requirements must be submitted fo
the City prior to the commencement of any work under this
Agreement.

44  Requirements for All Policies.

4.4.1

442

443

4.4.4

c4.4.5

“Acceptability of insurers. All insurance réquired by this section is to be

placed with instirers with a Bests' rating of no less than A. -

Verification of coverage. Prior to beginning any work under this _
Agreement, Consultant shall fumish City with certificates of insurance and
with original endorsements effecting coverage required herein. The
certificates and endorsements for each insurance policy are to be signed
by a person authorized by that insurer to bind coverage on its behalf. The
City reserves the right to require complete, certified copies of all required
insurance policies at any time.

Subcontractors, Consultant shall include ali subcontractors as insureds
under its policies or shall furnish separate certificates and endorsements -
for each subcontractor. All coverages for subcontractors shall be subject
to all of the requirements stated herein.

Deductibles and Self-Insured Retentio'ns. Consultant shall disclose to

and obtain the approval of City for the self-insured retentions and
deductibles before beginning any of the services or work called for by any

“term of this Agreement,

During the perlod covered by this Agreement, only upon the prior express
written authorization of the City, Consultant may increase such
deductibles or self-insured retentions with respect to City, its officers,
employees, agents, contractors, consultants, and volunteers. The City
may condition approval of an increase in deductible or self-insured

~ retention levels with a requirement that Consultant procure a bond,

guaranteeing payment of losses and related investigations, claim
administration, and defense expenses that is satisfactory in all respects fo
the City. ' -

Notice of Reduction in Coverage. In the event that any coverage
required by this section is reduced, limited, or materially affected in any
other manner, Consultant shall provide written notice to City at

Consuilting Services Agreement between June 21, 2005

Page 7

City of Milpitas and



Consultant's earliest possible opportunity and in no case later than five
days after Consultant is notified of the change in coverage.

4.5 Remedies. In.addition to any other remedies City may have if Consultant fails to
provide or maintain any insurance policies or policy endorsements 1o the extent
and within the time herein required, City may, at its sole option exercise any of the
following remedies, which are alternatives fo other remedies City may have and
are not the exclusive remedy for Consultant's breach:

»  Obtain such insurance and deduct and retain the amount of the premiums for
- such insurance from any sums due under the Agreement;

= Order Consultant to stop work under this Agreement or withhold any payment

~ that becomes due to Consultant hereunder, or both stop work and withhold
any payment, until Consultant demonstrates compliance wrth the requirements
hereof; and/or

= Declare Consu_ltant in materaa| breach of the Agreement and terminate the
Agreement.

4.6 Waiver The Risk Manager of the City has the authority to waive orvary any.
provision of Sections 4.2 through 4.5. Any suich waiver or vartatron shall not be
effective unless made in writing.

Section 5, INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES, Consultant
~ shall indemnify, defend with counsel reasonably acceptable to the City, and hold harmless the City
~and its officials, officers, smployees, agents, contractors, consultants, and volunteers from and
against any and all losses, liability, claims, suits, actions, damages, and causes of action arising
out of any personal injury, bodily injury, loss of life, or damage to property, or any violation of any
tederal, state, or municipal law or ordinance, to the extent caused, in whole or in part, by the willful
misconduct or negligent acts or omissions of Consultant or its employees, subcontractors, or
agents, by acts for which they could be held strictly liable, or by the quality or character of their
work. The foregoing obligation of Consultant shall not apply when (1) the injury, loss of life,
damage to property, or violation of law arises wholly from the negligence or willful misconduct of
the City or its officers, employees, agents, contractors, consultants,.or volunteers and (2) the
actions of Consuitant or its employees, subcontractor, or agents have contributed in no part to the
injury, loss of life, damage to property, or violation of law. 1t is understood that the duty of
Consultant to indemnify and hold harmiess includes the duty to defend as set forth in Section 2778
of the California Civil Code. Acceptance by City of insurance certificates and endorsements
required under this Agreement does not relieve Consultant from liability under this indemnification
- and hold harmless clause. This indemnification and hold harmless clause shall apply to any
damages or claims for damages whether or not such insurance policies shall have been
determined to apply. By execution of this Agresment, Consultant acknowledges and agrees to the
provisions of this Section and that it is a material element of consideration. :
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In the event that Consultant or any employee, agent, or subcontractor of Consuitant providing

- services under this Agreement is determined by a court of competent jurisdiction or the California
Public Employees Retirement System (PERS) to be eligible for enrollment in PERS as an
employee of City, Consultant shall indemnify, defend, and hold harmless City for the paymerit of
any employee and/or employer contributions for PERS benefits on behalf of Consultant or its
employees, agents, or subcontractors, as well as for the payment of any penalties and interest on
such contributions, which would otherwise be the responsibility of City.

Section 6. STATUS OF CONSULTANT.

6.1 Independent Contractor. At all times during the term of this Agresement,
Consultant shall be an independent contractor and shall not be an employee of
City. City shall have the right to control Consultant only insofar as the results of
Consultant’s services rendered pursuant to this Agreement and assignment of
personnel pursuant to Subparagraph 1.3. Otherwise, City shall not have the right
to control the means by which Consultant accomplishes services rendered
pursuant to this Agreement. Notwithstanding any other City, state, or federal
policy, rule, regulation, faw, or ordinance to the contrary, Consultant and.any of its
employees, agents, and subcontractors providing services under this Agreement
shall not qualify for or become entitled to, and hereby agree to waive any and all -
claims to, any compensation, benefit, or any incident of employment by City,
including but not limited to eligibility to enroll in the California Public Employees
Retirement System (PERS) as an employee of City and entitiement to any

 contribution to be paid by City for employer contributions and/or empioyee
contributions for PERS beneflts

6.2 Consultant No Agent. Except as City may specify in writing, Consultant shall
have no authority, express or implied, to act on behalf of City in any capacity
whatsoever as an agent. Consultant shall have no authority, express or implied,
pursuant to this Agreement to bind City to any obligation whatsoever.

Section 7. LEGAL REQUIREMENTS.

71 Governing Law. The laws of the State of California shall govern this Agreemént.

7.2 Compliance with Applicable Laws. Consultant and any subcontractors shafl
comply with all laws applicable to the performance of the work hereunder.

7.3 Other Governmental Requlations. To the extent that this Agreement may be

funded by fiscal assistance from another governmental entity, Consultant and any -

subcontractors shall comply with-all applicable rules and regulations to which City
is bound by the terms of such fiscal assistance program.

7.4 chehses and Permits. Consultant represents and warrants to City that
Consultant and its employees, agents, and any subcontractors have all ficenses,
permits, qualifications, and approvals of whatsoever nature that are legally
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7.5

Section 8.

8.1

8.2

83

required to practice their respective professions. Consultant represents and
warrants to City that Consultant and its employees, agents, any subcontractors -
shall, at their sole cost and expense, keep in effect at alf times during the term of
this Agreement any licenses, permits, and approvals that are legally required to
practice their respective professions and to perform this Agreement. In addition fo
the foregoing, Consultant and any subcontractors shalt obtain and maintain during
the term of this Agreement valid business license from City.

Nondiscrimination and Equal Opportunity. Consuitant shall not discriminate,
on the basis of a person’s race, religion, color, national origin, age, physical or
mental handicap or disability, medical condition, marital status, sex, or sexual.
orientation, against any employee, applicant for employment, subcontractor,
bidder for a subcontract, or participant in, recipient of, or applicant for any services
or programs provided by Consultant under this Agreement. Consultant shall
comply with all applicable federal, state, and local laws, policies, rules, and
requirements related to equal opportunity and nondiscrimination in employment,
contracting, and the provision of any services that are the subject of this
Agreement, including but not limited to the satisfaction of any positive obligations
required of Consultant thereby.

Consultant shall include the provisions of this Subsection in any subcontract
approved by the City or this Agreement.

TERMINATION AND MODIFICAT[ON.

Termination. Crty may terminate this Agreement at any time and wrthout cause
upon written notification to Consultant.

In the event of termination, Consultant shall be entitled to compensation for
services performed prior to the effective date of termination as provided in Section
2. City, however, may condition payment of such compensation upon Consultant
delivering to City any or all documents, photographs, computer sofiware, video
and audio tapes, and other materials provided to Consultant or prepared by or for
Consultant or the City in connection with this Agreement.

Extenslon. City may, in its sole and exc!usrve discretion, extend the end date of
this Agreement beyond that provided for in Subsection 1.1. ‘Any such extension
shall require a written amendment to this Agreement, as provided for herein.
Consultant understands and agrees that, if City grants such an extension, City
shalt have no obligation to provide Consultant with compensation beyond the
maximum amount provided for in this Agreement. Similarly, unless authorized by

~ the City, City shall have no obligation to reimburse Consultant for any ctherwise

reimbursable expenses incurred during the extension period.

Amendments. The parties may amend this Agreement only by a writing signed
by all the partres
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84  Assignment and Subcontracting. City and Consuttant recognize and agree that
this Agreement contemplates personal performance by Consultant and is based
upon a determination of Consultant's unique personal competence, experience,
and specialized personal knowledge. Moreover, a substantial inducement to City
for entering info this Agreement was and is the professional reputationand
competence of Consultant. Consultant may not assign this Agreement or any
interest therein without the prior written approval of the City. Consultant shall not
subcontract any portion of the performance contemplated and provided for herein,
other than to the subcontractors listed in the Consultant's proposal, without prior
written approval of the City.

85 . Survival. Al obligations arising prior to the termination of this Agreement and all
provisions of this Agreement allocating liability between City and Consultant shall
survive the termination of this Agreement.

8.6 Options upon Breach by Consultant. If Consultant materially breaches any of
the terms of this Agreement, City’s remed[es shall mclude but not be limited to,
any or all of the following: :

8.6.1 Immediate canceliation of the Agreement;
862 Retention of the plans, épecifications drawings, reports, design
documents, and any other work product prepared by Consultant pursuant

{o this Agreement prlor to cancellation; and

8.6.3 Retention of a different consultant at Consultant’s cost to complete the
' work described in Exhibit A not finished by Consuitant.

Section 9. KEEPING AND STATUS OF RECORDS.

9.1 Records Created as Part of Consultant’s Performance. All reports, data,
maps, models, charts, studies, surveys, photographs, memoranda, plans, studies, -
specifications, records, files, or any other documents or materials, in electronic or
any other form, that Consultant prepares or obtains pursuant to this Agreement
and that relate to the matters covered hereunder shall be the property of the City.
- Consultant hereby agrees to deliver those documents to the City at any time upon
demand of the City. Itis understood and agreed that the documents and other
~materials, including but not limited to those described above, prepared pursuant to
this Agreement are prepared specifically for the City and are not necessarily
- suitable for any future or other use. Failure by Consultant to deliver these
documents to the City within the time period specified by the City shallbe a
- material breach of this Agreement. City and Consultant agree that, until final
approval by City, all data, plans, specifications, reports and other documents are
preliminary drafts not kept by the City in the ordinary course of business and wilt
not be disclosed to third parties without prior written consent of both parties.
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9.2

9.3

Consultant’s Books and Records. Consultant shall maintain any and ail
ledgers, books of account, invoices, vouchers, canceled checks, and other records
or documents evidencing or relating to charges for services or expenditures and
disbursements charged to the City under this Agreement for a minimum of three
(3) years, or for any longer period required by law, from the date of final payment

to the Consultant to this Agreement.

Inspection and Audit of Records. Any records or documents that Section 9.2 of
this Agreement requires Consultant to maintain shall be made available for
inspection, audit, and/or copying at any time during reguiar business hours, upon
oral or written request of the City. Under California Government Code Section
8546.7, if the amount of public funds expended under this Agreement exceeds
TEN THOUSAND DOLLARS ($10,000.00}, the Agreement shall be subject to the
examination and audit of the State Auditor, at the request of City or as part of any
audit of the City, for a period of three (3) years after final payment under the
Agreement. ‘

MISCELLANEQUS PROVISIONS.

Sectipn 10

10.1

10.2

10.3

10.4

10.5

Attorneys’ Fees. If a party to this Agreement brings any action, including an
action for declaratory relief, to enforce or interpret the provision of this Agreement,
the prevailing party shall be entitied to reasonable attorneys’ fees in addition to
any other relief to which that party may be entitied. The court may set such fees in
the same action or in a separate action brought for that purpose.

Venue. In the event that either party brings any action against the other under
this Agreement, the parties agree that trial of such action shall be vested
exclusively in the state courts of California in the County of Santa Clara or in the
United States District Court for the Northern District of California. -

Severability. If a court of competent jurisdiction finds or rules that any provision
of this Agreement is invalid, void, or unenforceable, the provisions of this

. Agreement not so adjudged shall remain in full force and effect. The invalidity in

whole or in part of any provision of this Agreement shall not void or affect the
validity of any other provision of this Agreement.

No Implied Waiver of Breach. The waiver of performance or any breach of a
specific provision of this Agreement does not constitute a waiver of any other
breach of that term or any other term of this Agreement. '

Successors and Assigns. The provisions of this Agreement shall inure to the

‘benefit of and shall apply to and bind the successors and assigns of the parties.

Consulting Services Agreement between ) June 21, 2005
City of Milpitas and ' ' Page 12




106 Use of Recycled Produets. Consultant shall prepare and submit all reports,
written studies and other printed material on recycled paper to the extent itis
available at equal or less cost than virgin paper.

10.7  Conflict of Interest. Consultant may serve other clients, but none whose
activities within the corporate limits of City or whose business, regardless of -
location, would place Consultant in a “conflict of interest,” as that term is defined in

the Pelitical Reform Act, codified at California Government Code Section 81000 ef

seq. -

Consuttant shall not employ any City official in the work perforrhed pursuant o this
Agreement. No officer or employee of Cify shall have any financial interest in this
Agreement that would violate California Government Code Sections 1090 et seq.

Consultant heteby warrants that it is not now, nor has it been in the previous
twelve (12) months, an employee, agent, appointee, or official of the City. If
Consultant were an employee, agent, appointes, or official of the City in the

- previous twelve. months, Consultant warrants that it did not participate in any
manner in the forming of this Agreement. Consultant understands that, if this
Agreement is made in violation of Government Gode §1090 et.seq., the entire
Agreement is void and Consultant will not be entitled to any compensation for
services performed pursuant to this Agreement, including reimbursement of
expenses, and Consultant will be required to reimburse the City for any sums paid
to the Consultant. Consultant understands that, in addition to the foregoing, it may
be subject to criminal prosecution for a violation of Government Code § 1090 and,
if applicable, may be disqualified from holding public office in the State of
California.

Consultant certifies that it has not paid any direct or contingent fee, contribution,
donation or consideration of any kind to any firm, organization, or person (cther
than a bona fide smployee of Consuitant) in connection with procuring this
- Agreement, nor has Consultant agreed to employ or retain any firm, organization,
or person in connection with the performance of this Agreement as a condition for
-obtaining this Agreemerit.

10.8  Solicitation. Consultant agrees not to solicit business at any meeting, focus

© group, or interview related to this Agreement, enther orally or through any written
materials.

109  Contract Administration. This Agreement shall be administered by Felix J.
Reliford who is authorized to act for, and on behalf of, City. All correspondence
shall be directed to or through the Contract Administrator or his or her designee.

1010 Notices. Any written notice 1o Consuitant shall be sent to:
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Trudi Burney, President, Board of Directors
Wildlife Center of Silicon Valley

3027 Penitencia Creek Road

San Jose, CA 95132

Any written notice to City shall be sent to:.
Felix J. Reliford

455 East Calaveras Boulevard

Milpitas, California 95035

10.11 Professional Seal. Where applicable in the determination of the City, the first
' page of a technical repor, first page of design specifications, and each page of
construction drawings shall be stamped/sealed and signed by the licensed
professional responsible for the repor/design preparation.

10.12 Integration, This Agreement, mcluding the exhibits, represents the entire and
- integrated agreement between City and Consultant and supersedes all prior -
-negotiations, representations, or agreements, either written or oral.

10.13  Exhibits. All exhibits referenced in this Agreement are incotporated by reference -
“herein. - '

Consulting Services Agreement between June 21, 2005
City of Milpitas and ' Page 14




CITY OF MILPITAS

Charles Lawson, Interim City Manager

ATTEST:

Mary Lavelle, City Clérk
APPROVED AS TO.FORM:

Steven T, Mattas, City Attorney

APPROVED AS TO CONTENT: '

Depariment/Division Head

APPROVED:

Finance Director/Risk Manager

Documenti

CONSULTANT

[NAME, TITLE]

Taxpayer ldentification Number -
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EXHIBIT A
Please revise and add the following in bold text

' SCOPE OF SERVICES

Wildlife Center of Silicon Valley shall be responsible for providing the follow:ng services for the care
and treatment of wﬂdln‘e ammals submitted to their facility:

1)

8)

Picking up and transportlng all wildlife animals from the City of San Jose Animal Shelter
Facility to the Wildlife Ceriter of Silicon Valley submitted by the City, its residents and
businesses as needed.

Providing care and treatment of wildlife animals submitted by the City, its residents and
businesses as prior to.releasing them back into the wild.

Provide the City of Mi!pitas with Annual Reports on the types and number of animals
received, cared and treated by the Wildlife Center of Silicon Valley.

Provide the City of Milpitas with at least an annual site visit to the Wildlife Center of Silicon
Valiey to review the operations and procedures associated with the wildlife animal care
and treatment.

Comply with all applicable federal, state and local laws and regulations.

- Provide telephone support between the hours of 10:00 a.m. and 5:00 p.m., except holidays
~ to the City, its residents and businesses as needed.

Provide web-site access via WWW.WCSV.0[g ‘

Provide a minimum of 5 educational and outreach programs to Mrlpltas schools,

'communrty clubs and citizens.

Provide acknowledgement of funding from the City of Milp:tas on the web- S|te and annual

quarterly newsletters.

Note: The Wildlife Center of Silicon Valley reserves the right to refuse any animals for health and
- safety reasons. These services will be provided within the parameters by the Wildlife Center for
Silicon Valley Board of Directors. '
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EXHIBIT B
COMPENSATION SCHEDULE
The City shall pay the Consultant the following fees:

Reimbursement to the Consultant shall not exceed the amount of $6,336 for services rendered from July 1,
2005 to June 30, 2008. '
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Wildlife Center of Silicon Valle NVOICE

A rehabilitation, education and release facility

3027 Penitencia Creek Road
San Jose, CA 95132
Phone 408-764-0344 Fax 408.928-5853

Bill To:

City of Milpitas

455 East Calaveras Blvd.
Milpitas, California 95035

DATE:

6/14/05
INVOICE # FY2005

DESCRIPTION AMOUNT
For wildiife services, as per agreement 6,336.00
- July 1 2005 through June 31 2006-
SUBTOTAL |$ . 6,336.00
TOTAL [$  6,336.00




